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THE FARMER, HIS MORTGAGE AND THE
FRAZIER-LEMKE LAW
By FRANK McLAUGHLIN, EsQ., of the Denver Bar

A

DISCUSSION of the application of the Frazier-Lemke
Bill to the farm-mortgage statute requires a statement
of some of the background that led to the events that
called for the enactment of this statute.
The farm mortgage is not a modern invention. In fact,
it is an inheritance from the period succeeding the Civil War.
At the close of that conflict the United States, west of the
Mississippi River, was a vast, unsettled, rolling empire of sagebrush, cactus and knee-high grass-not much changed from
what it was when the ice sheets receded. On this empire lived
or roamed the American Indian, the buffalo, game animals,
birds and reptiles.
Beginning with and following 1860, the young men and
women from the East took the advice of Horace Greeley and
came in hundreds to conquer this Western land of opportunity. Uncle Sam saw them coming and hastened to aid their
ambitious hopes by passing laws under which they could
hope to own the land upon which they had become squatters.
The Congress enacted the Homestead Law on May 20th,
1862, which entitled the actual occupant of 160 acres to a
patent, on proof of five years of actual residence, less deduction for military service, the Preemption Law requiring less
time of occupancy and permitting a purchase at $1.25 an acre
after fourteen months' residence and permitting homesteads
to be commuted to preemption and purchase at $1.25 per
acre; and the Tree-Culture Act, which gave a similar right on
proof that certain acres had been planted to trees. Also other
Acts by which title could be acquired to the unappropriated
public domain, such as timber and stone entries, desert land
filings, bounty lands to soldiers, railroad grants, swamp and
overflow lands, etc.
Five years proved to be too long to wait for patents to
homesteads. Trees shipped from Eastern nurseries died on the
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way and most of the homesteaders and tree-claimants commuted to preemption entries, with an obligation to buy the
land at $1.25 an acre-but the $200 due the Government
was not in the possession of the settler, and he required
$50 more for expenses. His only out was to mortgage the
land for the $250. This was the time when the mortgage
became a family necessity.
It is true that many farms were not mortgaged, particularly among the thrifty Norwegians, Swedes and Danes of
Iowa, Minnesota and the Dakotas, but sufficient numbers
were mortgaged to make the mortgaged farm the rule rather
than the exception.
The mortgage was rarely paid out of the income from
the land and as the settler's family increased, so did the mortgage increase; and the mortgage-money, as it was secured from
increasing the mortgage on the land, from time to time was
used for building houses, barns, fences and other improvements.
This general set-up prevailed up to the beginning of the
World War in 1917-and that day is the beginning of the
mortgage problem. When the bugle sounded, the farm boys
marched from the farm to the tune of Yankee Doodle. They
left with the abiding hope and expectation of a short absence
and a safe return and resumption of a normal, contented farm
life. In the meantime the folks at home could not pay the
mortgage and buy Liberty Bonds. After two years of war,
the boys who came back to the farm were physically unfitted,
or mentally indisposed, to carry on at the farm. The mortgage still stood. The farm, as an institution and as a home
for this generation of war-wised youth, was neglected for
other occupations, production soon diminished and value decreased; and there were other causes contributing to increase
debts, mortgages and financial chaos, such as the floodtide of
novel and self-contained power machinery which farmers
bought on payments and which wore out and was worthless
after one or more years of use.
This machinery wave added a large amount of additional debts, some of which became additional mortgages.
Then $2.50 wheat became 50 cent wheat and $100 land
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became $15 land; and other prices similarly collapsedbut the mortgage still stood on the basis of the former values
and was either renewed, with additions for expenses and interest, or was foreclosed.
How to relieve the financial situation of the farmer and
to support the farm population and to continue farming
operations in the emergency became a national question and
was an issue discussed in the Congress, in the legislatures and
among people generally. President Hoover, in a special message to the Congress, said:
"The process of forced liquidation through foreclosure and bankruptcy sales of assets on individuals and corporate debtors who, through
no fault of their own, are unable in the present emergency to provide for
the payment of their debts in ordinary course as they mature, is utterly
destructive of interest of the debtor and the creditor alike, and if this
process is allowed to take its usual course, misery will be suffered by the
thousands without substantial gain to their creditors who insist on
liquidation in the vain hope of collecting their claims;"

and in another message he stated:
"The Bankruptcy Act should be amended to provide 'remedial
processes' in voluntary proceedings under which debtors, unable to pay
their debts in due course, may have the protection of the Court without
being adjudged a bankrupt, for the purpose of composing or extending
the maturity of their debts, or amortizing the payment of their debts
out of future earnings, of procuring the liquidation of their property
under voluntary assignments to a trustee, or in the case of corporations,
for the purpose of reorganization."
"*

*

*

We must all keep before us the thought that effective

administration of the law in a Republic requires not only adequate and
proper machinery, honest and capable officials, but above all a citizenry
imbued with a spirit of respect for law."

It was apparent that capital structures of many corporations, including railroads and many thousand municipalities,
were such as to require readjustment and a new chapter was
necessary to be added to the Bankruptcy Laws, either as permanent or temporary measures.
On March 30th, 1932, Resolution No. 9968 was introduced in the House of Representatives of the 72nd Congress,
by Representative Michener, as an amendment to the Bankruptcy Law, and incorporated sections on the subjects of
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Compositions and Extensions, Assignments for the Benefit of
Creditors, Amortization of Debts of Wage-Earners, and Corporate Reorganization, and in many respects was very similar
to the present Section 77 (b).
Bankruptcy as a relief of debtors, as distinguished from
bankruptcy as liquidation of assets, was created by Sections
74, 75, 77, 77 (b) and 80, and these sections were made
separate Bills, when it was determined, late in 1932, that the
Thatcher Amendment (as proposed by the Hastings Bill of
June, 1932, to amend the entire Bankruptcy Law) could not
be passed.
President Hoover, on March 3rd, 1933, signed a Bill,
which is now Section 74, for the relief of "persons"; and a
separate Bill, which is now Section 75, relating to the relief
of farmers.
Section 75, as it now exists, is in two parts. The first
part is the Law of March 3rd, 1933, and the second part is
the amendment to Section 75, known as the Frazier-Lemke
Bill, which was adopted and approved by President Roosevelt
June 28th, 1934.
The farmer is defined in this Law as:
"Any individual who is personally bona fide engaged primarily
in farming operations, or the principal part of whose income is derived
from farming operations."

It is available to no persons except those defined as farmers; but the farmer may be either insolvent, in the bankruptcy
sense-that is, having more debts than assets-or, in a relief
sense, not able to pay his debts as they mature; and a solvent
farmer may therefore petition under this section.
The relief extended to the farmer is a composition or
extension of his debts-not a discharge from them-and he
is not called a "bankrupt" but a "debtor."
This section permits the farmer to write his own ticket
by filing a plan in writing to his creditors giving his details of
payments which, if accepted in writing by a majority in number of his creditors whose claims are affected, which number
shall represent a majority in amount of such claims, creates a
contract with his creditors which, when confirmed by the
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Court, is binding as long as its terms are not violated, but
does not reduce secured claims except by consent.
This section expressly provides:
"Such composition or extension shall not reduce the amount of
nor impair the lien of any secured creditor but shall affect only the time
and manner of its liquidation,"
which provision is almost tantamount to limiting the composition to general or unsecured creditors except as to time and
method of payment to secured and lien creditors.
As secured creditors are greatly in excess in amount over
general creditors, there has been a general failure of acceptance
of composition or offers of extension in the application of the
original Section 75. To remedy this condition the amendment of June 28th, 1934, to Section 75 was passed by the
73rd Congress and was made a part of Section 75, now popularly known as the Frazier-Lemke Bill.
The Frazier-Lemke Bill is not available to the farmer
until he has proceeded under Section 75, to offer a plan of
composition or extension to his creditors and a vote on the
plan has failed to get their consent. Upon such failure he is
permitted to amend his petition and to be adjudicated a bankrupt for the purpose of extending to him the benefits of the
Frazier-Lemke Amendment.
Section 75 (o) protects the status quo as of the date of
the filing of the original petition, as the filing operates as a
restraining order against all suits, foreclosures, sales, rescissions and actions for possession, tax sales, tax deeds, levies,
garnishments and execution, judicial or lien sales, chattel
mortgage sales and other proceedings affecting "the farmer or
his property." When amendment is allowed by the Court,
and his adjudication is made, the farmer then applies for judicial appraisement of his property, both real and personal, and
the result of the values so fixed determine somewhat the future
proceeding. If the value fixed on property encumbered by
mortgage or lien, whether real or personal, is greater than the
total encumbrance, the farmer may petition the Court to buy
the property by paying the full debt upon terms of payment
fixed by the Law, being: 1 % of the appraised price in one
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year; 22% in two years; 2I2% in three years; 5% in four
years; 5 % in five years and the balance in six years.
However, if the appraised value should be less than the
amount of the encumbrance, then the farmer may offer to buy
the property at the appraised value and upon the same terms
of payment as above. The mass vote of creditors is dispensed
with in this proceeding and each secured creditor acts independently, and the farmer cannot buy except "with the consent of the secured creditors or lien holders"; and "if the lien
holder shall file written objections to the manner of payments" it is "the duty of the Court" to stay all proceedings
for a period of five years, during which the debtor "shall
retain possession" and "at the end of the five years, or prior
thereto" the debtor may pay into the Court the appraised
value of the property of which he retains possession and the
lien holder may request the Court for a reappraisement, which
shall "stand as the unit of value in place of the previous
appraisement."
The proceedings leading to the vote of the creditors
under the original Section 75 is before conciliation commissioners provided for and residing in the different counties, and
the proceeding after adjudication is before the Bankruptcy
Court, as in other cases.
Section 75 is designed as an anchor to hold the farming
business from being cast upon the rocks of destruction
through foreclosures, evictions, etc., and by aid to distressed
farmers, keep foodstuffs in the larder of the Nation until the
financial storm shall pass. Section 75 is to be effective only
for five years after March 3rd, 1933.
Some suggestions to guide attorneys who represent farmers are: That they keep in mind that the facts are important,
and that it is not every petitioner, or would-be petitioner,
who can claim relief under Section 75. Let us illustrate one
or two items:
(1) It is essential that petitioner has not lost the legal
or equitable title to his land or other property. If the mortgage has been foreclosed and the trustee's deed or sheriff's deed
has issued, his benefits would be limited to whatever rights he
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would have to possession, or whatever personal rights he
might have to a moratorium, but not as the owner.
(2) If he is not a farmer actually engaged in farming
operations he is not eligible. Thus, one who owns land, lives
on it, raises hay and other produce to feed a herd of sheep or
cattle, is not a farmer; but if he raises such a crop, not to feed
but to sell, he is a farmer.
If a debtor lives in Iowa and owns land in Colorado,
which he farms by tenancy, or rents, and derives the greater
part of his income from such farm, he is a farmer and resident
where that farm is located and may there file his petition.
Section 75, being an amendment to Section 12, and Section 12 permitting a composition petition to be filed "either
before or after adjudication," it would seem that a filing at
any time under Section 75 would operate to suspend a normal
administration until such proceedings were completed.
The farmer should be advised that he cannot "reduce
the amount nor impair the lien" of any secured creditor except with his written consent, and that the section deals only
with the "time and method of liquidation of secured claims";
the Court would seem to have the right to extend the time as
the facts would warrant, and also to arrange the method of its
final payment. This would seem to be the express authority
for paragraph 7, under which the Court fixes the "time and
method of liquidation" by an order to "stay the procedure
for five years," which preserves the status quo as to the liens
but gives the farmer a lease if he pays an amount of rent as
fixed by the Court; but contrary to the popular understanding of the extent of this lease provision, the secured creditor
may, at any time within the five-year period, have a reappraisal and the debtor may buy it at the new appraisal value
"if acceptable to the lien holder." In reality, Section 75 and
the Frazier-Lemke Bill go only to a right of moratorium on
secured claims, coupled with a meantime limited continuity
of possession.
In actual practice secured creditors have stood out for the
actual or assumed inviolable Constitutional right of enforcing
their security when due, or as accelerated and the cooperative
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spirit has not been a prevailing attitude. I believe this comes
from a misunderstanding of the statutory provisions and the
belief that they will be compelled to discount a secured claim,
and not from any Shylockean instinct prevalent among mortgagees.
The so-called "relief laws" which are now in operation
for relief of farmers, corporations, railroads and municipalities, and the Securities Act of 1933 and Securities Exchange
Act of 1934, are meant to bridge a period of financial distress and protect against sales of worthless securities, are splendid examples of the "remedial processes to aid recovery" in
which both major parties and the present and former executives see eye to eye and have recognized the causes and joined
in applying the remedies suitable to the emergency.
I have purposely not referred to the Constitutionality
of this section of the Law as it is beyond the scope of this
article. Those who are interested in pursuing that subject will
find that many United States District Judges have passed on
that question favorably to the validity of the Act, including
Judge Symes of Colorado, in re Chilton, 8 Fed. Sup. 778, the
United States Circuit Court of Appeals of the 6th Circuit, in
Louisville Joint Stock Land Bank v. Radford, 74 Fed. 2nd,
576, sustaining United States District Judge Dawson in Kentucky.
This case is now awaiting an opinion of the Supreme
Court, having been argued April 1st, 1935. Bradford v.
Fahey et at. (C. C. A. 4th) April 2, 1935, overruling in re
Bradford, 7 Fed. Sup. 665.

NOTICE OF ANNUAL BAR PICNIC
The annual Bar picnic will be held on June 20th, 1935,
at Troutdale-in-the-Pines, 2 o'clock P. M., and will be for
members only and their invited guests. Tickets will be $1.25.
This year's picnic will be bigger and better than ever.

